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Cl)e Commontoealtft of Q^assacfiusettsi, 



COMMISSION TO INVESTIGATE THE CAUSES OF 

DELAY IN THE ADMINISTRATION OF 

JUSTICE IN CITIL ACTIONS. 



Boston, Jan. 10, 1910. 
To the Honorable Senate and House of Representatives. 

In accordance with the provisions of chapter 115 of the 
'Resolves of 1909, we have the honor to transmit the following 
report of the commission appointed to investigate the causes 
of delay in the administration of justice in civil actions in the 
courts of the Commonwealth, the advisability of constituting 
new courts and of enlarging or otherwise altering the juris- 
diction and powers of existing courts, the expediency of per- 
mitting the examination of parties and witnesses at an early 
stage of judicial proceedings, and any other matters relevant 
to securing a more speedy administration of justice in civil 
actions. 

Very respectfully, 

EOBEET M. MOESE. 
WILLIAM CUSHI:N'G WAIT. 
CHARLES B. BARISTES, Je. 
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RESOLVE PROVIDING FOR A COMMISSION TO INVESTI- 
GATE THE CAUSES OF DELAY IN THE ADMINIS- 
TRATION OF JUSTICE IN CIVIL ACTIONS. 



Resolved, That the governor, with the advice and consent of the 
council, is hereby authorized and requested to appoint a commission, 
consisting of three persons, one of whom he shall designate as chair- 
man, and one of whom shall be a justice of the superior court, for the 
purposes hereinafter named. Said commission shall investigate 
the causes of delay in the administration of justice in civil actions in 
the courts of the Commonwealth, the advisability of constituting new 
courts and of enlarging or otherwise altering the jurisdiction and 
powers of existing courts, the expediency of permitting the examina- 
tion of parties and witnesses at an early stage of judicial proceedings, 
and any other matters relevant to securing a more speedy administra- 
tion of justice in civil actions. The members of the commission shall 
serve without compensation, but the commission may incur such ex- 
pense, not exceeding twenty-five hundred dollars, for clerical assist- 
ance or otherwise as it may deem necessary. The commission shall 
report the result of its investigation with its recommendations, to the 
general court, on or before the tenth day of January next. 

{The foregoing was laid before the Governor on the twenty-fifth 
day of May, 1909, and after five days it had " the force of a law ", as 
prescribed by the Constitution, as it was not returned by him with 
his objections thereto within that time.) 
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REPOET. 



By the authority of the foregoing resolve the Governor, on 
July 21, 1909, appointed the undersigned as commissioners 
and designated Mr. Morse as chairman. 

The commissioners met July 26, outlined their work, and 
appointed as their secretary Henry M. Hutchings, who has 
rendered valuable service to the commission. 

On Aug. 1, 1909, the collection of data from the records 
of the various courts was begun, and letters were sent to each 
of the justices of the Supreme Judicial Court and of the 
Superior Court, to the judges of the Probate Courts, the 
judges of the Land Court and the judges of Police, District 
and Municipal Courts, to the clerks of court and registers 
of probate, to the Attorney-General and to the president 
and secretary of each of the bar associations in the Com- 
monwealth, requesting suggestions to the commission rela- 
tive to the subject matter of the resolve. 

An examination of the tables appended to this report will 
show that both time and labor were required on the part of 
the court officials to furnish the information called for. The 
figures contained therein, in many instances made up by dif- 
ferent systems of classification in vogue in the diiferent coun- 
ties and courts, are doubtless not entirely free from error, but 
we believe that they represent with substantial accuracy the 
conditions with which they deal. We desire to express our 
appreciation of the courtesy and promptness of the court of- 
ficials who have afforded us this assistance. 

By reason of the time thus required, it was well along in 
the autumn before the data received by the commission were 
in any substantial degree complete, and a still later date when 
the commission received the additional information w^hich an 
examination of the original data showed to be important. The 
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time, therefore, at the disposal of the commission for the con- 
sideration of the subject matter of the resolve and for the 
preparation of their report and the drafting of statutory pro- 
visions and amendments included in the accompanying bill 
has necessarily been much shorter than we should have wished. 

A public hearing was held at the State House on Oct. 1, 
1909, notice of which was printed in each of the Boston daily 
papers on September 23 and September 30, and in one of 
the leading papers in every county during the week preced- 
ing the hearing. 

In addition to the suggestions received by the commission 
from judges and members of the bar, they have endeavored to 
avail themselves of the experience of other jurisdictions, both 
in this country and in England. 

In making their investigations the commission have had 
the benefit of the result of an investigation made in !N"ew York 
in 1903, by a commission appointed under a legislative act to 
investigate the " law's delay " in that State. They have also 
been given much detailed information about the recently es- 
tablished Municipal Court of the city of Chicago. In addi- 
tion, judges and members of the bar of other States have 
given information and made helpful suggestions which have 
been highly appreciated by the commission. 

As will more fully appear later in this report, we find that 
avoidable delay exists, especially in Suffolk County and the 
counties immediately adjoining it, but its extent even there 
has been much exaggerated in the public mind. We do not 
advise the creation of any new courts or an immediate in- 
crease in the number of judges in the existing courts. We 
recommend changes in the jurisdiction and powers of the ex- 
isting courts by removing jury trials from the Supreme 
Judicial Court, by transferring divorce from the Superior 
Court to the Probate Courts, and largely eliminating from 
the Land Court, the Probate Courts and the Police, District 
and Municipal Courts appeals on questions of fact, so that 
there will be but a single trial of such questions. Eurther, 
we recommend changes permitting the examination of parties 
and witnesses at an early stage of judicial proceedings, and 
changes in many details of practice and procedure. Although 
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our duties were confined to civil actions, we have recom- 
mended a change in the conduct of capital trials, designed to 
prevent a seriou.s inroad on the time which can be devoted to 
civil actions. We have provided that in all proceedings the 
Superior Court shall be held by one judge only. 

We have prepared a bill designed, chiefly by amendment of 
existing statutes, to bring about the changes and objects rec- 
ommended. 

The proposed changes are so inter-related that no one can 
well be omitted without seriously impairing the effect of the 
others ; and we feel strongly that all should be given a trial, 
confident that they will prove sufficient to overcome the pres- 
ent causes for complaint. More drastic modifications, we 
think, should not be made, for the present at least, in a judi- 
cial system which has stood well the tests of actual experience, 
— modifications which will inevitably increase substantially 
the burdens of taxation. The changes we advise will, in our 
opinion, impose little, if any, additional expense upon the 
Commonwealth; and this should be avoided until further 
experience demonstrates that substantial evils remain which 
can be removed only by increased expenditure of public 
money. 

" Delay " is a relative term. The lapse of time necessary 
for the proper preparation and presentation of a party's case 
is not delay. Any unnecessary expenditure of time in the 
vindication of the party's rights is delay. The public prop- 
erly has no interest to urge individuals to resort to the courts, 
or to hurry them beyond their wish in the prosecution of their 
cases. It is interested in securing them a speedy determina- 
tion of their controversies when once they are ready for trial. 

There has never been a time when causes could be tried 
by a jury inimediately upon their entry in court. To secure 
this would require an expendit;ure of public money far exceed- 
ing any sum the public could afford. The public must make 
reasonable provision for securing and maintaining the rights 
of litigants. This it has sought to do. 

We find that in all parts of the Commonwealth, except in 
the counties of Suffolk, Middlesex, Essex and Norfolk, there 
is no serious delay in securing jury trials ; and in those coun- 
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ties the necessary delay due to overcrowded trial dockets is 
not so excessive as is sometimes thought. In the year ending 
June 30, 1909, cases begun in 1909 were tried by jury in 
seven of the counties ; and cases entered in 1908 were tried 
by jury in six of the other counties, including Suffolk. 

In the Superior Court figures showing the number of cases 
tried and settled or disposed of by order of the court are ob- 
tainable for each year since 1905. These appear in the re- 
ports made by the clerks of court to the secretary of the 
Commonwealth under chapter 321 of the Acts of 1905. As 
these figures are in the published reports, it has been thought 
unnecessary to reprint them in the tables herewith appended. 
They show that nearly as many cases have been disposed of 
by trial or otherwise each year as were entered. In some 
years more were disposed of than were entered. During the 
past year there was an unusual number of capital trials in 
different parts of the State, each of which required two 
judges, one of whom might otherwise have been holding a 
civil session. There were also in Suffolk two additional 
criminal sessions during the past year, which prevented the 
holding of the full number of civil sessions. Lack of court 
rooms in Suffolk County has for several years prevented the 
holding of additional jury sessions in that county which would 
otherwise have been provided. 

While we are of opinion that considerable unnecessary de- 
lay exists in the counties named, we believe that the causes 
of such delay can largely be removed without substantial 
additional expense to the Commonwealth, by the adoption 
of the amendments to our present statutes which we recom- 
mend, and the vigorous exercise by the courts of the powers 
they possess. 

There is nothing in the number of pending, cases on our 
dockets to alarm the people or dismay the courts. Experience 
demonstrates that only one in four cases entered in court 
will ever be presented for trial. Cases are entered to guard 
against the loss of rights through the Statute of Limitations ; 
to obtain security by attachment for claims which will never 
be defended when brought to trial ; to impress forcibly upon 
a debtor or wrong-doer the necessity for speedy payment or 
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adjustment of legitimate demands. They will be allowed to 
remain apparently alive on the docket of the court through 
neglect to attend to the formal acts of burial; through hope 
that time may give value to an apparently hopeless claim; 
through lack of interest in the maintenance of what once 
seemed important; through a multitude of causes. When a 
" term fee " was required to be paid to the clerk for each 
term a case was carried on the docket, this mass of inactive 
cases disappeared. No one would pay to keep the cases alive. 
But our statutes have done away with the term fee. No 
expense now attends keeping cases really without life upon 
the court docket, and the Superior Court has failed to adopt 
the excellent method of the Municipal Court of the city of 
Boston, by which cases in which no action has been taken dis- 
appear from the docket after a specified period. Dockets, 
from which cases in which the parties have lost interest are 
not stricken by the automatic action of some rule of court, 
are certain to become loaded, and to give to any one not fa- 
miliar with the facts the impression that the work of the court 
is falling seriously behind. 

Pending cases on a court docket include, besides the cases 
already referred to and the cases really awaiting trial, those 
cases which have already been tried but are awaiting dispo- 
sition on appeal or exceptions in the appellate court, or the 
determination of motions of various kinds, or the decision of 
a judge who has not reached and recorded his determination 
of them. It is manifestly impossible to obtain accurate data 
with regard to the number of cases of each class just referred 
to ; but there can be no question that the number of " pending 
cases " which call for action on the part of the courts or the 
public is vastly less than the statistics represent as pending 
on the dockets of the courts. 

We suggest the adoption by the Superior Court of rules 
similar to that by which cases go " under rule " in the 
Municipal Court of the city of Boston, as a means of lessen- 
ing the terrifying effect of this bugbear. Experience has 
shown that an occasional call of the docket has no such re- 
sult ; on the contrary, such a call galvanizes many moribund 
cases into short periods of fictitious life. 
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Something might be said for a re-enactment of the " term 
fee," but this would involve a considerable amount of book- 
keeping for the clerks of the courts, and we do not advise it. 

A very large proportion of the cases marked for jury trial 
is made up of tort actions for personal injuries. In Suffolk 
accident claims against street railways consume three-quarters 
at least of the time given to jury trials. 

Much cause of delay would be removed if controversies 
between master and servant for personal injuries were dealt 
with xmder a workmen's compensation act, instead of by 
trial in court. 

The cases against railroad and railway corporations 
brought by passengers for personal injury might also be dealt 
with by legislation limiting liability for injury. They impose 
a burden on the public in direct expenditure for maintenance 
of courts and in indirect increase of the cost of transportation 
which is disproportionate to the amounts actually recovered 
by litigants. Nearly one-half the cases brought result in ver- 
dicts for the defendants. This means that twice as much 
time is taken by these cases as justice requires. The actual 
waste of time is far greater ; for much the larger part of the 
time devoted to trial is taken up in investigation of the extent 
of the injuries of the plaintiff, — a matter entirely imma- 
terial, if on the facts no liability on the part of the defendant 
exists. A just method of determining liability apart from 
the question of the amount of damage would save more than 
half the time taken in jury trials, and incidentally would go 
far to put an end to the medical expert as an object of criti- 
cism. 

A very important cause of delay in particular cases is the ac- 
cumulation of legal business in a few hands. An examination 
shows that 1,637 cases upon a trial list for Suffolk County 
alone were represented by only twenty attorneys or firms. 
Many members of the bar who devote themselves to bringing 
or defending accident cases are physically unable to handle 
rapidly the large amount of business intrusted to them. They 
cannot at one time try more than one case, or one set of cases 
dependent on the same facts ; yet their presence is demanded 
by the trial lists in several counties and in numerous cases at 
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the same time. An engagement in one court room delays a 
trial elsewhere; and a busy lawyer may, by reason of his 
numerous engagements, readily render impossible the trial of 
a particular case which his adversary wishes to try. 

This condition cannot be remedied by legislation or estab- 
lishment of new courts, and the increase in number of jus- 
tices would increase rather than diminish the evil. It can 
be dealt with only by the judges of the courts, acting as far 
as possible in agreement with the members of the bar, and 
unhampered by restrictions imposed by statutes. 

We would not restrict the right of litigants to select the 
counsel to whom their legal business is intrusted, but we 
would guard against the opportunity thus afforded in fact to 
delay the trial of causes justly entitled to be heard. 

To lessen delay of this nature, the commission recommend 
the repeal of Revised Laws, chapter 173, section 81, so that 
the power and responsibility shall be given to the court itself 
to establish rules of practice in this regard best calculated 
to meet the difficulties and abuses as they arise. 

We believe that one practical remedy for delay in the vin- 
dication of rights in the courts is to free them as far as pos- 
sible from the necessity for spending time on trials where no 
right is involved. The courts are resorted to in many cases 
as adjuncts in business competition, and as a field of specula- 
tion. Cases are brought on the chance that a jury may give 
a verdict, when no right has in fact been infringed and no 
•damage in fact been suffered. 

Such perversions of the true functions of the courts and 
such imposition on the public purse are best dealt with by 
making them expensive, and by providing means by which 
just causes may be separated from unjust causes at the 
earliest possible moment, and before a jury trial, — the most 
expensive portion of the legal machinery for the public. 

To this end the accompanying bill makes the attachment 
of property before a right has been established more difficult ; 
■extends greatly the scope of the right of interrogating parties 
and the perpetuation of the testimony of witnesses; makes 
unfounded allegations in claims of right more dangerous; 
provides a method through affidavits of no defence and of no 
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merit in the claim by which the exact issues and the full legal 
value of the controversy may be ascertained in advance of 
trial, and in many cases an actual trial may be avoided with- 
out prejudice to any just claim or just defence; and throws 
upon the party asking the public to furnish him a jury trial 
the burden of contributing in part to the expense of maintain- 
ing juries. 

We believe that the statutes which we recommend will go 
far to bring it about that jury trials in future shall involve 
only real merits and real rights. 

The creation of a new court, with exclusive jurisdiction in 
equity, — and possibly divorce, — has been suggested, but we 
do not recommend it. One strong practical objection is its 
expense. At least five justices are suggested. This would 
mean an expenditure annually of at least $40,000 in their 
salaries. The further salaries of a clerk or clerks and of of- 
ficers for attendance upon the sittings would add at the least 
$20,000 more ; while the additional court rooms, ofiicers and 
accommodations could not be had without large initial cost 
and a considerable annual expense. One could not expect 
to provide adequately for such a court without an annual ex- 
penditure of from $80,000 to $100,000. 

A stronger objection lies in this. -The present trend of 
legal progress is to bring law and equity together. Nothing 
would tend more strongly to impede this desirable end than 
the creation of separate courts to deal with law and equity. 
The chief purpose of the creation of this commission was to 
eliminate delay. We know of no more prolific cause of delay 
than the necessity of resort to two courts to obtain what 
might be obtained in one. 

So with the creation of additional justices of the Superior 
Court. Additional sessions for jury trials involve great an- 
nual expense. A single jury session costs now at least $30,000 
a year in salaries of judge, clerk, court officers and payment 
of jurors, leaving incidental expenses out of account. Suf- 
folk County is enlarging its court house; but other counties 
would expect some additional service, and this could not be 
furnished without adequate provision for court rooms, and a 
further expense to the public would be certain to result. 
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We believe that the transfer of divorce to the Probate 
Courts, and the requirement of only a single judge for capital 
cases and in actions against the Commonwealth, will amount 
to an addition of substantially the time of two judges to the 
Superior Court ; and if, as we expect, cutting off appeals from 
the lower courts relieves the Superior Court, the effect will be 
a further increase in the amount of work which that court 
can accomplish with its present force. 

An examination of Table No. 4 will show that in the year 
ending Sept. 1, 1909, there were submitted to the full court 
for decision 427 cases, of which 341 were argued orally and 
86 submitted on briefs; and that on Sept. 1, 1909, only 21 
remained undecided. It should be added that all but one of 
these were decided before November 24. The reporter's of- 
fice reports that on Dec. 31, 1909, all cases decided by the full 
court during the year were in print. In view of this remark- 
able showing, it cannot be said that there is substantial delay 
in the final disposition of cases presented to the Supreme Ju- 
dicial Court. It must be recognized, however, that such a 
record could be made only by continuous hard work on the 
part of the judges, and that every effort should be made to 
provide a wise economy of their time. 

As appears by Table No. 6, the court held by a single justice 
heard during the year ending Sept. 1, 1909, in addition to 
contested wills, 84 appeals on other matters from the Pro- 
bate Courts. The number of all contested wills heard was 75. 
Of these, there were jury trials in the Superior Court in 23, 
leaving the number of contested wills heard wholly by the 
Supreme Judicial Court 52, in which there were jury trials 
in 16. 

We believe that the duplication of trials possible under 
our present practice in probate appeals should be done away 
with, and that the rights of the parties will be fully safe- 
guarded by providing that the Probate Courts may frame is- 
sues to a jury to be tried in the Superior Court. 

The better to insure the maintenance of the prestige of the 
Supreme Judicial Court and the high standing of its deci- 
sions wherever the common law is known, we believe that 
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legislative changes affecting it should tend to relieve it more' 
and more of all but its appellate jurisdiction. 

This court was relieved of its jurisdiction in contract cases 
in 1905 by chapter 263 of the Acts of that year, and all cases 
pending in that court can now be transferred to the Superior 
Court under the provisions of Acts of 1909, chapter 33. 

We recommend that it now be relieved of all probate ap- 
peals on questions of fact, so that there will be left to it, be- 
sides its general appellate jurisdiction, only jurisdiction in 
equity and of petitions for the issuance of extraordinary writs. 

Sittings of the full court are still held in seven places in 
this Commonwealth : At Boston, Taunton, Salem, "Worcester, 
Springfield, Pittsfield, and, in alternate years, at JSTorthamp- 
ton and Greenfield. 

In thirty-five out of the other forty-five States of the 
Union, to wit, New York, New Jersey, Delaware, Maryland, 
Ohio, Michigan, Indiana, Illinois, Wisconsin, Minnesota, 
Iowa, Nebraska, North Dakota, South Dakota, Montana, Nev- 
ada, Washington, Utah, Wyoming, Colorado, Kansas, Mis- 
souri, Kentucky, Arkansas, Oklahoma, Texas, Louisiana 
Mississippi, Florida, Alabama, Georgia, South Carolina, 
North Carolina, New Hampshire and Rhode Island, sittings 
of the court of last resort are held only at the State capital 
(except in Louisiana, where it sits at New Orleans, the prin- 
cipal city. See Table No. 7). 

Of the remaining ten States, in two, Idaho and Oregon, 
the appellate court sits in two places. In six States, Cali- 
fornia, Maine, Pennsylvania, Tennessee, Virginia and West 
Virginia, it sits in three places ; and in two, Connecticut 
and Vermont, in four places. 

With the great facilities for easy communication with the 
capital city of this Commonwealth, there is, in our opinion, no 
reason why the sitting of the full court should be held in more 
than one place. 

We are informed that for every week of sitting of the full 
court, at least a week and a half of the time of the court is 
consumed in the consideration of cases and the preparation of 
opinions. It is obvious, therefore, that the time saved in re- 
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lieving the members of the court from travelling to different 
parts of the State, and the delay incident to holding separate 
sessions of the full court, would result in an even more prompt 
disposal of the cases heard before it. Further, the effect of 
this change will be to expedite the hearing of cases from the 
different counties, which under the present practice must now 
await the sitting of the full court for the respective counties. 

The commission recommend that all sittings of the full 
court shall be held at Boston. 

The Superior Court was established in 1859, succeeding 
the old Court of Common Pleas and the Superior Court for 
the county of Suffolk. In 1883 it was given jurisdiction in 
equity, in 1887 of libels for divorce and petitions for nullity 
of marriage, and in 1891 of capital cases, all of which were 
transferred from the Supreme Judicial Court. During the 
past thirty years it has been steadily growing in importance ■ 
and in amount of work, and to-day is the great trial court of 
the Commonwealth. 

Tables Nos. 1, 2, 8 and 9 show the increase in population 
and valuation of the Commonwealth, the increase in the num- 
ber of weeks of sitting of the Superior Court from 1880 to 
1909, and the increase in the number of cases entered in the 
Superior Court. In 1880 the population was 1,783,035 ; in 
1905, 3,003,680, — an increase of 1,220,595, or nearly 70 
per cent. The valuation in 1880 was $1,886,144,179; in 
1905, $3,420,197,438, — an increase of $1,534,053,249, or 
83 + per cent. 

The total number of civil entries in the Superior Court in 
1880 was 6,408 ; in 1885, after equity jurisdiction had been 
added, there were 7,165 civil entries; in 1890, after divorce 
had been added, there were 9,052 ; and for the year ending 
June 30, 1909, the total civil entries were 15,254, or an 
increase during the past twenty years from 1889, at which 
date it had all its present civil jurisdiction, of 6,865, or more 
than 80 per cent, — an increase of more than the total entries 
in 1880. 

In 1880 the total number of weeks of sitting of the court 
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was 392, of which 107 were devoted to criminal terms, leav- 
ing 285 for civil terms, although in some of the smaller coun- 
ties mixed terms were held, as now, and no separate record 
kept. 

In 1909 the total number of weeks of sitting of the court 
was 890, of which only 129 weeks were assigned for criminal 
sittings, or an increase in number of weeks of criminal sit- 
ting, from 1880 to 1909, of only 22 weeks. Of the remaining 
761 weeks, there were assigned in Suffolk County for equity 
88 weeks and for divorce 14 weeks, thus leaving 659 weeks 
for other civil business, as against 285 in 1880, — an increase 
of 374 weeks, or 131 per cent, for civil work. In this con- 
nection it may be noted that in Suffolk County the number of 
weeks for jury trial of civil cases was, in 1880, 76 ; and in 
1909, for the trial of equity cases alone, an entirely new jur- 
isdiction, the number was 88. The number of weeks for trial 
of civil jury cases in Suffolk in 1909 was 252, as against the 
76 of 1880, — an increase of 176 weeks, or over 231 per cent. 
The number of judges has been increased from a chief justice 
and ten associates in 1880 to a chief justice and twenty-four 
associates in 1909. 

The reports made each year by the clerks of the Superior 
Court to the Secretary of the Commonwealth give the number 
of jury, jury waived and equity cases pending July 1 of each 
year, and entered, tried and disposed of by agreement or by 
order of court during the succeeding year ending June 30, and 
the number of cases pending on that date. Data taken from 
these figures are shown in the Tables Nos. 12-17, inclusive. 
A reference to these reports, which were first required in 
1905, shows that on July 1 of that year there were pending in 
the Superior Court throughout the Commonwealth 17,836 
jury cases, 5,695 jury waived cases, which from the form of 
the reports apparently included divorce cases, and 2,740 
equity cases. 

On July 1, 1909, there were pending 19,456 jury cases, 
5,828 jury waived cases and 4,908 equity cases. 

These reports also show that during the year ending June 
30, 1909, in the 2,262 days occupied in the trial of jury cases, 
2,036 cases were tried; in the 295 days occupied in the trial 
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of jury waived eases, 513 cases were tried, and in the 275 
days occupied in the trial of equity cases, 388 cases were 
tried. 

In our opinion, the Superior Court should abandon its 
present system of marking cases for trial, — at least in the 
busy counties. Theoretically, lists of cases for trial are made 
up monthly in Suffolk County, and cases may be placed upon 
the list for any month by giving notice at any time before the 
first day of the preceding month. In fact, however, the list 
made up for October in each year in the general jury sessions 
constitutes the trial list for the entire court year. So many 
cases are placed upon it that it is impossible for them all to 
be disposed of by trial in the year, and cases placed upon the 
general list for the following months are certain not to be 
reached. A lawyer with cases to be tried is thus compelled 
to mark all cases he possibly can for the October list, regard- 
less of his real desire and intention to try them. The cases 
are arranged in the order of the date of entry in the court, 
and the rule is fiat cases shall be tried in their order. This 
forces the lawyer to try his cases in an order inconvenient to 
him, often unjust to his clients, and without regard to their 
special need for speedy determination. It is true that the 
severity of this rule is mitigated by Revised Laws, chapter 
172, section 77, authorizing marking " not before " a certain 
date and marking "passed," and also by special orders of 
the court. It is none the iess burdensome and unbusinesslike. 

The Superior Court should devise a system under which 
trial lists shall be made up frequently, upon which shall be 
placed only cases which the attorneys actually intend to try 
or dispose of during the period before the next list is made up. 
Such systems are in use in England and in some of our States, 
and with reasonable modifications could be applied here. To 
attempt to provide further by legislation would be unwise; 
for the courts can meet the various requirements found nec- 
essary in actual practice much better than a Legislature; but 
the present system should be abandoned, and the Superior 
Court should forthwith by rule provide for frequent trial 
lists of cases, irrespective of their dates of entry, which the 
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parties and their counsel wish to try immediately, or which 
the court after hearing determines ought to be tried at once. 

At first, difficulty would p:*obably be found in making up 
and handling such lists ; but before long, in our opinion, this 
would be overcome by the bar and the judges, and much of 
the complaint of delay would cease. Causes really demand- 
ing speedy determination would not be delayed, as they now 
are, to enable the court to try cases earlier in date of entry, 
but not requiring immediate attention, which parties and 
counsel alike would gladly allow to stand for a time undis- 
posed of. This would also lessen or do away with a distinct 
injustice under the present system, by which certain cases — 
and the number is not small — secure two, three and even 
four trials, while other cases equally entitled to attention, but 
a little later in date of entry, are unable to secure even a 
single trial. 

In the present state of the law the assignment of particular 
justices to the performance of the work of the Superior Court 
rests with a majority of the justices. We believe a more ef- 
ficient system would result from placing this power in the 
hands of the chief justice of that court, and have recom- 
mended an amendment to that effect. 

The time may not be distant when the assignment of cer- 
tain of the justices to attend specially to equity, to jury trials 
and to criminal matters will prove to be advantageous to the 
public service ; and this can be done under the proposed leg- 
islation by the chief justice more easily and satisfactorily 
than by the action of a majority of the justices. 

We believe that contract and commercial cases, where large 
sums are involved, are now delayed in Suffolk County by the 
pressure of tort litigation. To remedy this we have sug- 
gested changes by which all contract cases, irrespective of the 
amount involved, may be placed upon the list of the speedy 
session for trial. This will probably result in making the 
sittings of that session practically contract sessions of the 
court. These sittings are to be held in every month except 
July and August. 

We have felt that a method of securing and perpetuating 
the testimony of witnesses in advance of trial should be pro- 



ON DELAY IN CIVIL ACTIONS. 19 

vided, and we have recommended provisions to that end. A 
further result should be to inform the parties of the evidence 
at the disposal of an opponent, v^hich in many instances would 
lead to a settlement. "We have suggested a wide extension of 
the power of interrogating parties. Legislation has already 
been enacted extending the scope of the interrogatories, and 
the further amendments we suggest are designed to permit in- 
terrogatories at present impossible, and to remove difficulties 
in the administration of the law with regard to interroga- 
tories. 

As a further means of bringing the parties to an issue of 
fact in advance of trial, we have recommended legislation ex- 
tending the scope of the present affidavit of " no defence," 
and providing for a similar affidavit of " no merits " in a 
cause of action. Such provisions exist elsewhere, and they 
have been sustained by the courts. We have followed very 
nearly Rule 73 of the courts of the District of Columbia, sus- 
tained in the courts of that District and by the Supreme 
Court of the United States. (Fidelity and Deposit Com- 
pany V. United States, 187 U. S. 315.) 

With regard to the imposition of jury fees, some question 
of constitutionality may arise. Such fees have been adopted 
in twenty-five of the forty-six States, and have been sus- 
tained as constitutional in all but one, where the statute was 
held unconstitutional, not because it imposed a jury fee, but 
because of the nature of the fee imposed. A jury trial is the 
most expensive trial to the public, and it seems to us just that 
litigants who put the public to this expense should contribute 
the small sum that we have named. A jury costs, in the fees 
of the jurors alone, $36 a day ; and with the expense for of- 
ficers to attend upon the jury and incidental expenses of 
various kinds, the daily cost is probably not less than $50. 
Cases of any importance are rarely tried in less than a day, 
while the great majority extend over a number of days. 

The Commission recommend the transfer of divorce from 
the Superior Court to the Probate Courts. 

The appropriateness of the classification together of pro- 
bate and divorce jurisdiction has long been recognized. It 
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is believed that the Probate Courts, dealing as they do with 
so many of the questions of the family relations, — includ- 
ing guardianship of minors and incompetents, adoption of 
children and petitions for separate support, — courts by the 
nature of their service in closer touch with the parties than 
any other, can more effectively deal with divorce cases as 
well, and the questions, often of paramount importance, aris- 
ing therein of the custody of children. 

It will be recalled that up to the year 1887 jurisdiction 
in divorce was exclusively in the Supreme Judicial Court, 
which has always been, and is still designated in the statutes 
as, the Supreme Court of Probate. In that year divorce 
jurisdiction was transferred to the Superior Court to relieve 
the Supreme Judicial Court, whose dockets at that time were 
seriously crowded. As one means of relief of the Superior 
Court, whose dockets are now found to be in a similar con- 
dition, and as a change which appears to be consistent with 
precedent and practical efficiency of administration, we rec- 
ommend the transfer of libels for divorce and petitions for 
nullity of marriage. 

An examination of Table ISTo. 18 will show that the time 
occupied by the Superior Court in hearing 1,862 libels for 
divorce, during the year ending June 30, 1909, was 183 
days, or more than 36 court weeks of 5 days each, which is 
at least the equivalent of the entire time of one judge of the 
Superior Court for a court year. 

It is hoped that the Probate Courts, relieved of the work 
of insolvency jurisdiction by the passage of the National 
Bankruptcy Act of 1898, will in most if not all of the coun- 
ties be able to do this extra work without increase in their 
judicial force and with slight increase in their clerical force, 
especially in view of the fact that by the provisions of Re- 
vised Laws, chapter 164, section 5, any judge of probate 
may, if in his opinion the court requires assistance of another 
judge, call in the judge of probate of any other county, at a 
per diem compensation. 

The provisions of sections 19 to 30 inclusive in the bill 
submitted by us, involving amendments to the Revised Laws 
in regard to the proof of claims against insolvent estates 
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of deceased persons, were framed by the judges of the Pro- 
bate Courts. We regard them as in the interest of speedier 
determination of such claims and in consonance with the 
general plan of legislation which we recommend. 

It appears from Table No. 27 that 2,496 cases, or nearly 
one-fifth of the total entries, both jury and jury waived 
cases, in the Superior Court, as shown by Tables Nos. 15 
and 16, were appeals from the lower court. The commis- 
sion feel that the present practice, • — • whereby the losing party 
in the lower court by merely giving a bond for costs may 
enter an appeal, the result of which is that the trial in the 
lower court goes for absolutely nothing, — tends to make the 
trial in the lower court little more than a preliminary skir- 
mish, which simply takes up the time of a tribunal amply 
qualified to make final determination of the rights of the par- 
ties, and results in an expense and delay inconsistent with 
the economy of a modern judicial system. 

It may be thought by some that the changes recommended 
by the commission, whereby trial by jury and appeal are 
waived by parties bringing their case in the lower courts, 
with the reduction of the minimum jurisdiction of the Su- 
perior Court to bring about uniformity in practice without 
affecting the constitutionality of the proposed measure, will 
result in a larger proportion of cases being begun in the Su- 
perior Court, and will thus tend to increase rather than re- 
lieve the congestion there. We believe, however, that the 
advantage of a speedy and effective judgment at considerably 
less cost, and the avoidance of the delay necessarily involved 
in obtaining jury trial in the Superior Court, will induce 
suitors to decide to bring their cases in the lower courts. 

Even if the result of the change here proposed should ul- 
timately be to increase the number of cases brought in the 
Superior Court, and necessitate an increase in the number of 
judges of that court, — which we do not expect, — we be- 
lieve that the net saving to the community of the cost and 
delay of the duplication of trials we now have will fully war- 
rant the change proposed. 

By the provisions of the bill, the defendant, who has had 
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no choice of forum, as the plaintiff has had in the bringing 
of the suit, is protected in his constitutional right of trial by 
jury by being enabled, upon filing a bond of $200 applicable 
to such judgment as may be rendered against him, to retain 
his right of appeal upon payment into court of costs. 

This tendency will be strengthened by the requirement of 
a jury fee in the Superior Court, and the provision that no 
costs can be recovered in a suit brought originally in the Su- 
perior Court unless judgment for at least $200 shall be re- 
covered. 

While the provisions of the legislation recommended in- 
clude the jurisdiction of the present trial justices, the com- 
mission desire to state that in their opinion the office of trial 
justice, so far as civil jurisdiction is concerned, could very 
well be abolished. There are now fourteen trial justices in 
Massachusetts, — seven in Essex, three in Middlesex, one in 
Nantucket and three in Worcester. Only three of the ten 
replying to the request of the commission for data reported 
that they had any civil business, and one of the three re- 
ported only one case tried. 

The judges of the Land Court inform us that the work of 
this court is gradually falling behind, in consequence of the 
right of appeal to the Superior Court now permitted. We 
recommend that a party who intends to claim a trial by jury 
shall give early notice of his intention, and that thereupon 
issues for a jury shall be at once framed in the Land Court 
and transferred to the Superior Court for trial by jury. This 
will prevent expenditure of time in trial of questions of fact 
in the Land Court, when the decision of the Land Court on 
such issues is not to be final. 

In the Land Court, as in the Probate Courts and in Po- 
lice, District and Municipal Courts and before trial justices, 
the right of trial by jury is little valued or desired by a party 
until a decision adverse to him has been made. 

We have aimed to secure prompt, efficient and final dis- 
position of actions in the police, district and municipal 
courts and before trial justices, speedier and better trials by 
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jury in the Superior Court, more efficacious administration 
of equity, better administration of divorce and questions 
arising out of the family relations, earlier determination of 
issues of fact in Probate and Land Court matters, a quicker 
resort to the Supreme Judicial Court on appeals or excep- 
tions and greater ease and increased efficiency in the work 
of that court. These results will, in our judgment, be ac- 
complished by the bill presented without an increase in our 
judicial machinery or an inroad upon our well-tried judicial 
system, and with little, if any, necessary additional expense 
to the public. 

EOBERT M. MORSE. 

WILLIAM CUSHING WAIT. 

CHARLES B. BARNES, Je. 
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Table No. 7. — Number of Places of Sitting of Highest Court in Each 
State of the United States. 



NnMBER OF Places op Sitting. 


Number of 
States. 


List of States. 






Alabama. 












Colorado. 






Delaware. 






Florida. 






Georgia. 






Illinois. 






Indiana. 






Iowa. 






Kansas. 






Kentucky. 






Louisiana. 






Maryland. 






Michigan. 






Minnesota. 






Mississippi. 






Missouri. 


1 


35.' . 


Montana. 

Nebraska. 

Nevada. 

New Hampshire. 

New Jersey. 

New York. 

North Carolina. 

North Dakota. 

Ohio. 

Oklahoma. 

Rhode Island. 

South Carolina. 

South Dakota. 

Texas. 

Utah. 

Washington. 

Wisconsin. 

Wyoming. 

r Idaho. 
I Oregon. 


2 


2, 






CaUfomia. 






Maine. 


3, . . 


6, . . 


Pennsylvania. 


Tennessee. 






Virginia 






West Virginia. 




2, . 


f Connecticut. 
I Veimont. 


4, . .... 


7 . . 


1, 


Massachusetts. 



' The court sits at the capital in each of the 35 states, with the exception of Louisiana, 
where the court sits at New Orleans, the largest city. 
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Table No. 25. — Data as to Jury Fees in the Different States of the 
United States. 



Number. 


States. 


Fees. 




California, . 


$24. 




Colorado, 


$5. 




Connecticut, 


$6. 




Georgia, 


S21. 




Idaho. 


Jury mileage and per diem charge. 




Illinois, 


$6 in Municipal Court of Chicago. 




Indiana, 


$4,50. 




Iowa, .... 


$6. 




Kansas, 


$6. 




Kentucky, . 


$4. 




Louisiana, 


$12. 




Michigan, 


Jurors' fees. 




Minnesota, . 


$3. 


25 States -which have 
jury fee, 


Mississippi, . 
Missouri, 


$2 a day in eminent domain cases 
$12. 


Montana, 


July fees taxed to losing party. 




Nebraska, 


$5. 




Nevada, 


Jury fees to be paid by plaintiff, 
who may tax them as costs. 




New Jersey, . 


Party who demands jury in District 
Court pays "cost of venire." 




Oklahoma, . 


$12 in District Court (a day), $6 in 
Justice Court (a day). 




Oregon, 


$12. 




Texas, 


Payment of a jury fee a condition 
precedent to jury trial. 




Utah 


$5. 




Washington, 


$12. 




West Virginia, 


$6. 




Alabama, 






Arkansas, - 






Delaware, . 






Florida, 






Maine, 






Maryland, . 






Massachusetts, 






New Hampshire, 






New York. . 






North Carolina, 




21 States which have 


North Dakota, 




no jury fee, 


Ohio, . 
Pennsylvania, 
Rhode Island, 
South Carolina, . 
South Dakota, 
Tennessee, . 
Vermont, 
Virginia, 
Wisconsin, . 
Wyoming, . 
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APPEE'DIX, 



LEGISLATION RECOMMEISTDED. 



Ciie Commontoealti) of s©assact)usctts. 



In the Year One Thousand Nine Hundred and Ten. 



AN ACT 

To secure a More Speedy Administration of Justice in Civil 

Actions. 

Be it enacted by the Senate and House of Representatives 
in General Court assembled, and by the authority of the same, 
as follows: 

THE STJPEEME JUDICL4.L COUET. 

1 Section 1. Section fifteen of chapter one hundred 

2 and fifty-six of the Revised Lav7S is hereby amended by 

3 striking out said section and inserting in place thereof 

4 the foUovs^ing: — Section 15. For hearing questions of 

5 law arising in any county of the commonwealth, the full 

6 court shall sit annually at Boston on the first Wednesday 

7 of January, and may be adjourned from time to time, as 

8 shall be most conducive to the dispatch of business and 

9 to the interests of the public. 

1 Section- 2. Section seventeen of said chapter is 

2 hereby amended by striking out the words " sitting in 

3 any county or for the commonwealth ", in the first and 

4 second lines, — and by striking out all after the word 

5 " county ", in the fourth line, — so as to read as follows : 

6 — Section 17. The full court shall have jurisdiction 
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7 of all questions of law and of all cases and matters at 

8 law or in equity civil or criminal, which arise in any 

9 county. 

THE SUPEEIOE COURT. 

1 Section 3. Section two of chapter one hundred and 

2 fifty-seven of the Revised Laws is hereby amended by 

3 striking out the word " may ", in the first line, and in- 

4 serting in place thereof the word : — shall, — by striking 

5 out the words " or more ", in the first line, and by strik- 

6 ing out all after the word " court ", in the third line, 

7 and inserting in place thereof the following : — The chief 

8 justice shall from time to time make such assignments 

9 for the attendance of a justice at the several times and 

10 places appointed for holding the court as shall be most 

11 convenient and as will insure the prompt performance 

12 of its duties, — so as to read as follows : — Section 2. 

13 The court shall be held by one of the justices, and when 

14 so held shall have and exercise all the power and juris- 

15 diction committed to said court. The chief justice shall 

16 from time to time make such assignments for the attend- 

17 ance of a justice at the several times and places appointed 

18 for holding the court as will be most convenient and as 

19 will insure the prompt performance of its duties. 

1 Section 4. Section three of said chapter is hereby 

2 amended by striking out the words " of libels for divorce 

3 or for aflSrming or annulling marriage ", in the third 

4 and fourth lines, and by striking out the words " and 

5 other real actions ", in the fifth line, — so as to read as 

6 follows : — Section 3. The court shall have exclusive 

7 original jurisdiction of actions of tort except those of 

8 which other courts or trial justices have concurrent orig- 

9 inal jurisdiction, of writs of entry for the foreclosure of 
10 mortgages, of complaints for flowing lands and of claims 
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11 against the commonwealth, and original jurisdiction of 

12 all civil actions except those of which other courts or 

13 trial justices have exclusive original jurisdiction. 

1 Section 5. Section twenty-five of said chapter is 

2 hereby amended by inserting after the word " July ", 

3 in the first line, the word : — and, — by striking out the 

4 words " and September ", in the first and second lines, 

5 — by striking out the words " which have been advanced 

6 for speedy trial according to law, of causes ", in 
' 1 the third and fourth lines, — by striking out the words 

8 " originally commenced in the superior court in which 

9 the amount demanded or property claimed does not ex- 

10 ceed in amount or value two thousand dollars ", in the 

11 fifth, sixth, seventh and eighth lines, — by inserting 

12 after the word " contract ", in the fifth line, the words : 

13 — of actions alleged in the writ to be of contract or tort, 

14 — and by striking out the words, " and, upon the appli- 

15 cation of either party, of actions in which a new trial 

16 by. jury has been granted, or an auditor's report has been 

17 filed ", in the ninth, tenth and eleventh lines, — so as to 

18 read as follows : — Section 25. The court shall except 

19 in July and August hold a separate and continuous ses- 

20 sion so far as is practicable, in the county of Suffolk for 

21 the speedy trial of causes which have been entered in 

22 said court on appeal, of actions of contract, of actions 

23 alleged in the writ to be of contract or tort, of petitions 

24 to enforce liens under the provisions of chapter one hun- 

25 dred and ninety-seven, and of all other cases in which, 

26 in the opinion of a justice of said court, substantial 

27 justice and relief require a speedy trial. A trial list of 

28 such cases shall be made every month. 

1 Section 6. Section nine of chapter one hundred and 
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2 fifty-eight of the Revised Laws is hereby amended by 

3 inserting after the word " them ", in the second line, the 

4 words : — except as otherwise provided, — so as to read 

5 as follows: — Section 9. The justices of said courts, re- 

6 spectively, or a majority of them, except as otherwise 

7 provided, shall, from time to time, make siich arrange- 

8 ments for the attendance of a justice at the several times 

9 and places appointed for holding the courts as will be 

10 most convenient and as will insure the prompt perform- 

11 ance of their duties. 



TICES. 

1 Section 7. Section eighteen of chapter one hundred 

2 and sixty of the Revised Laws is hereby amended by 

3 striking out the words " of actions of contract, tort or 

4 replevin, in which the debt or damages demanded or the 

5 value of the property alleged to be detained does not 

6 exceed one hundred dollars; of actions of replevin for 

7 beasts distrained or impounded in order to recover a 

8 penalty or forfeiture supposed to have been incurred by 

9 their going at large, or to obtain satisfaction for damages 

10 alleged to have been done by them ; and ", in the second, 

11 third, fourth, fifth, sixth, seventh and eighth lines, — so 

12 as to read as follows: — Section 18. Police, district and 

13 municipal courts shall have original jurisdiction, exclu- 

14 sive of the superior court of summary process under the 

15 provisions of chapter one hundred and eighty-one. 

1 Section 8. Section nineteen of said chapter is hereby 

2 amended by striking out the words " except the municipal 

3 court of the city of Boston ", in the first and second lines, 

4 • — and by striking out the words " is more than one 

5 hundred and ", in the fifth line, — so as to read as f ol- 
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6 lows: — Section 19. Police, district and municipal 

7 courts shall have original and concurrent jurisdiction 

8 with the superior court of actions of contract, tort or 

9 replevin in which the debt or damages demanded or the 

10 value of the property alleged to be detained does not ex- 

11 ceed one thousand dollars ; and of petitions to enforce 

12 liens under the provisions of chapter one hundred and 

13 ninety-seven, if the amount of the claim does not exceed 

14 one thousand dollars. 

1 Section 9. Section fifty-nine of said chapter is hereby 

2 amended by striking out the words " exceeds one hundred 

3 and ", in the fifth line, — by striking out the word 

4 " two ", in the fifth line, and inserting in place thereof 

5 the word : — three, — and by striking out the word 

6 " two ", in the eleventh line, and inserting in place 

7 thereof the word : — three, — so as to read as follows : 

8 — Section 59. In addition to the jurisdiction otherwise 

9 conferred, said court shall have original and concurrent 

10 jurisdiction with the superior court of actions of con- 

11 tract, tort or replevin in which the debt or damages 

12 demanded or the value of the property alleged to be de- 

13 tained does not exceed three thousand dollars, if one or 

14 more of the defendants, or, in actions by the trustee 

15 process, if one or more of the persons named in the writ 

16 as trustees, live or have their usual place of business in 

17 the county of Suffolk, and of petitions to enforce liens 

18 under the provisions of chapter one hundred and ninety- 

19 seven, if the amount of the claim does not exceed three 

20 thousand dollars. 

1 Section 10. Section eleven of chapter one hundred and 

2 sixty-one of the Revised Laws is hereby amended by strik- 

3 ing out the words " of actions of contract, tort or replevin 
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4 in whicli the debt or damages demanded or value of the 

5 property alleged to be detained does not exceed one him- 

6 dred dollars ; of actions of replevin for beasts distrained 
Y or impounded in order to recover a penalty or forfeiture 

8 supposed to have been incurred by their going at large, 

9 or to obtain satisfaction for damages alleged to have been 

10 done by them ; and ", in the fourth, fifth, sixth, seventh, 

11 eight, ninth and tenth lines, — so as to read as follows : 

12 — Section 11. Trial justices may hold courts within the 

13 counties for which they are appointed, and shall, subject 

14 to the provisions of section twenty of chapter one hun- 

15 dred and sixty, have original jurisdiction, exclusive of 

16 the superior court, of summary process under the provi- 

17 sions of chapter one hundred and eighty-one. 

1 Section 11. Section twelve of said chapter is hereby 

2 amended by striking out the words " is more than one 

3 hundred and", in the fifth line, — bo as to read as fol- 

4 lows : — Section 12. They shall, subject to the provisions 

5 of section twenty of chapter one hundred and sixty, have 

6 original and concurrent jurisdiction with the superior 

7 court of actions of contract, tort or replevin in which the 

8 debt or damages demanded or value of property alleged 

9 to be detained does not exceed three hundred dollars. 

1 Section 12. If the plaintiff elects to bring in a police, 

2 district or municipal court, or before a trial justice, any 

3 action which might have been begun in the superior court, 

4 he shall be deemed to have waived a trial by jury and 

5 an appeal. 

1 Section 13. No party other than the plaintiff, in an 

2 action in a police, district or municipal court or before a 
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3 trial justice, except in an action of summary process for 

4 the possession of land under the provisions of chapter 

5 one hundred and eighty-one of the Revised Laws, shall 

6 be entitled to appeal from the decision of such court or 

7 justice unless he shall have filed within the time allowed 

8 for entering an appearance a bond to the plaintiff with 

9 two sureties to be approved by said court or the clerk 

10 thereof or by said trial justice, as the case may be, in the 

11 sum of two hundred dollars, the condition of which shall 

12 be that he shall pay to the plaintiff the final judgment 

13 within thirty days from the entry thereof, and further 

14 unless at the time of the entry of his appeal he shall pay 

15 into the superior court the plaintiff's costs which have 

16 accrued. 'If the final judgment on the appeal is in favor 

17 of the defendant, the amount of costs so paid shall be re- 

18 turned to him, otherwise it shall be paid to the appellee. 

19 In case, however, a party other than the plaintiff shall 

20 file such bond, the plaintiff shall be entitled to appeal 

21 from the decision of the court, provided he shall within 

22 the time limited for such appeal file a similar bond and 

23 shall pay into the superior court the costs of such other 

24 party which shall have accrued, which costs shall be re- 

25 turned to him if the final judgment is in his favor. At 

26 the trial in the superior court the finding of the lower 

27 court, together with such memorandum of decision as 

28 shall have been made by the judge, shall be read in evi- 

29 dence and shall be entitled to the same weight as an 

30 auditor's report. 

1 Section 14. Any party to an action brought in a 

2 police, district or municipal court or before a trial justice 

3 may, instead of filing the bond required by the provisions 

4 of this act, deposit with the clerk, or with the justice if 

5 there is no clerk, or with the trial justice, within the time 
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6 required by this act for filing a bond, the sum of two 

7 hundred dollars, and the provisions of section one hun- 

8 dred of chapter one hundred and seventy-three of the 

9 Eevised Laws shall apply to such deposit. 

1 Section 15. The justice before whom a case is heard 

2 may, in his discretion, if he is of opinion that any ques- 

3 tion of law arising therein requires further judicial ex- 

4 amination, report such question for the determination 

5 of the superior court, and hearing thereon shall be had 

6 before a single justice of the superior court. Duplicate 

7 copies and papers relating thereto shall, at the expense 

8 of the plaintiff, unless the court shall order the expense 

9 to be borne by some other party, be prepared by the 

10 clerk, who may require the estimated expense thereof to 

11 be paid in advance at the rate of twenty cents a page, 

12 and thereupon said report shall be transmitted to and 

13 entered in the superior court at the next return day. 

14 The entry thereof shall not transfer the case, but only 

15 the question to be determined. The expense of such 

16 copies and transmission, and the entry fee in the su- 

17 perior court, shall be taxed in the bill of costs of the 

18 prevailing party, if he has paid it. If the party having 

19 the duty so to do fails to enter the report in the superior 

20 court or to take the necessary measures, by ordering 

21 proper copies to be prepared or otherwise, for hearing on 

22 the report, the court reporting the case may, upon appli- 

23 cation of the adverse party and after notice to all persons 

24 interested, order that the report be discharged and that 

25 the judgment finding or order be affirmed. An appeal 

26 may lie from the decision of the superior court on such 

27 question to the supreme judicial court. 
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THE LAND OOUET. 

1 SECTioisr 16. xill causes in the land court shall be 

2 tried by the court unless either party within the time 

3 allowed for entering appearance claims a trial by jury. 

4 If trial by jury is claimed, issues therefor shall upon 

5 motion of either party be framed in the land court, and 

6 within thirty days thereafter copies thereof, and of all 

7 other material papers in the case, certified by the re- 

8 corder, shall be entered, on payment of a jury fee of ten 

9 dollars by the party claiming a trial by jury, in the 

10 superior court for the county in which the land lies, for 

11 a jury trial thereon. Failure to so enter such copies of 

12 the issues shall constitute a waiver of the claim to a trial 

13 by jury. Upon the motion of either party in the su- 

14 perior court the cause shall be advanced for speedy hear- 

15 ing, but no matters shall be tried in the superior court 

16 except those specified in the issues. 

PROBATE COUETS. 

1 Section 17. Except as hereinafter provided for trial 

2 of issues by jury, all findings, orders and decrees of the 

3 probate courts upon all questions of fact shall be final, and 

4 no appeal shall lie therefrom. But an appeal to the su- 

5 preme judicial court may be taken from a decree of the 

6 probate courts for the purpose solely of determining any 

7 question of law which the probate courts shall certify arose 

8 in the trial, or upon an agreement as to the facts or upon 

9 the facts which the probate courts shall certify are undis- 
10 puted. 

1 Section 18. If, in the matter of the probating of a 

2 will, any person interested desires a trial by jury upon 

3 the question or questions of fact, such person may file his 
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4 request for a jury in the probata court, on or before the 

5 return day of the citation issued on the petition for the 

6 proof and allowance of such will, and in its discretion the 

7 probate court may frame one or more issues of fact to be 

8 tried by a jury, and order the same to be so tried in the 

9 superior court in the county, or, at the request of all 

10 parties, in any other county in which said superior court 

11 shall sit. Upon motion made by any party in interest, 

12 the superior court may advance such issue or issues for 

13 speedy trial. The verdict of the jury upon such issue 

14 or issues of fact shall be forthwith transmitted to the pro- 

15 bate court for record, and thereafter all proceedings shall 

16 be had in the probate court, except and unless the probate 

17 court shall order that further issue or issues of fact shall 

18 be tried by a jury, in which case all proceedings in the 

19 superior court and the probate court shall be had as is 

20 hereinabove provided. 

1 Section 19. Section eight of chapter one hundred and 

2 forty-two of the Revised Laws is hereby amended by 

3 striking out the words " an appeal ", in the first line, 

4 and inserting in place thereof the words : — a trial by 

5 a jury, — and by striking out all after the word " afore- 

6 said ", in the fourth line, to the word " may ", in the 

7 sixth line, — so as to read as follows : — Section 8. The 

8 probate court may, except while a trial by a jury under 

9 the provisions of section eleven is pending, upon the ap- 

10 plication of the executor or administrator, examine upon 

11 oath any person whose claim has been allowed as afore- 

12 said, may summon any person to give evidence relative 

13 to such claim, and, upon notice, alter or expunge a claim 

14 which it finds is founded whoUy or partially in fraud, 

15 illegality or mistake. 
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1 Section 20. Section nine of said chapter is hereby 

2 amended by striking out the words " an appeal ", in the 

3 eighth line, and inserting in place thereof the words : — 

4 a demand for a jury, — and by striking out all after the 

5 word " after ", in the ninth line, and inserting in place 

6 thereof the words : — such demand, — so as to read as 

7 follows : — Section 9. Six months after the appoint- 

8 ment of the commissioners or after the order of the court 

9 under the provisions of section five shall be allowed for 

10 the creditors to present and prove their claims; and if 

11 a new commissioner is appointed under the provisions 

12 of section six, the time shall be extended until the expira- 

13 tion of six months from his appointment. The court 

14 may allow further time, not exceeding eighteen months 

15 from the original appointment or order; and, upon a 

16 demand for a jury as hereinafter provided, it may extend 

17 the time to a date not more than one month after such 

18 demand. 

1 Section 21. Section eleven of said chapter is hereby 

2 amended by striking out all after the word " may ", in 

3 the third line, and inserting in place thereof the words : 

4 — demand a trial by jury to determine the same; and 
6 thereupon it shall be tried and determined in like man- 

6 ner as if an action had been brought therefor at common 

7 law by the supposed creditor against the executor or 

8 administrator, — so as to read as follows: — Section 11. 

9 A person whose claim is disallowed in whole or in part, 

10 and an executor, administrator, heir, legatee, devisee or 

11 creditor who is dissatisfied with the allowance of a 

12 claim, may demand a trial by jury to determine the 

13 same, and thereupon it shall be tried and determined 

14 in like manner as if an action had been brought therefor 
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15 at common law by the supposed creditor against the 

16 executor or administrator. 

1 Section 22. Section twelve of said chapter is hereby 

2 amended by striking out the word " appeal ", in the first 

3 and fifth lines, and inserting in place thereof 

4 the word : — demand, — by striking out the word 

5 " claimed ", in the first line, and inserting in place 

6 thereof the word : — made, — and by striking out all 

7 after the word " days ", in the sixth line, and inserting 

8 in place thereof the words : — The claim, together with 

9 the statement hereinafter provided for, shall be trans- 

10 mitted forthwith to, and tried by, a jury in the superior 

11 court for the county in which the matter is pending, — 

12 so as to read as follows : — Section 12. Such demand 

13 shall be made and notice thereof given at the registry of 

14 probate within thirty days after the return of the com- 

15 missioners ; or, when the court receives and examines the 

16 claims, within thirty days after the allowance or rejec- 

17 tion of the claim. If the demand is by an executor or 

18 administrator, he shall give notice thereof to the creditor 

19 within said thirty days. The claim, together with the 

20 statement hereinafter provided for, shall be transmitted 

21 forthwith to, and tried by, a jury in the superior court 

22 for the county in which the matter is pending. 

1 Section 23. Section thirteen of said chapter is hereby 

2 amended by striking out the first six words in the first 

3 line, and inserting in place thereof the words : — Upon 

4 making the demand, — by striking out the word " appel- 

5 late ", in the eighth line, and inserting in place thereof 

6 the word : ■ — superior, — and by inserting after the word 

7 " claimant ", in the ninth line, the words : — The clerk 

8 of courts of the county to which such claim shall have 
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9 been so transmitted shall forthwith certify the verdict 

10 of the jury to the probate court for judgment, after all 

11 exceptions and motions for a new trial have been finally 

12 disposed of, — so as to read as follows : — Section IS. 

13 Upon making the demand, the supposed creditor shall 

14 file a statement in writing of his claim, setting forth 

15 briefly and distinctly all the material facts which would 

16 be necessary in a declaration for the same cause of 
IT action; and like proceedings shall thereupon be had in 

18 the pleadings, trial, and determination of the cause as in 

19 an action of law; but no execution shall be awarded 

20 against the executor or administrator for a debt found 

21 due to the claimant. The superior court shall have the 

22 same power as the probate court or the commissioners 

23 to examine the claimant. The clerk of courts of the 

24 county to which such claim shall have been so transmitted 

25 shall forthwith certify the verdict of the jury to the 

26 probate court for judgment, after all exceptions and 

27 notices for a new trial have been finally disposed of. The 

28 final judgment shall be conclusive and the list of debts 

29 allowed shall be altered, if necessary, to conform thereto. 

1 Section 24. Section fourteen of said chapter is hereby 

2 amended by striking out the words " claiming such 

3 appeal ", in the first line, and inserting in place thereof 

4 the words : — a demand for a trial by jury, — by strik- 

5 ing out the words " at law ", in the second line, and in- 

6 sorting in place thereof the words : — by jury, — by 

7 inserting after the word " determination ", in the second 

8 line, the words : — of the probate court, or to the deter- 

9 mination, — and by striking out the words " and there- 

10 upon the appeal shall not be entered ", in lines three and 

11 four, — so as to read as follows : — Section .IJf. After a 

12 demand for a trial by jury, the parties may waive a trial 
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13 by jury and submit the claim to the determination of the 

14 proijate court, or to the determination of arbitrators 

15 agreed on by the parties and appointed by the probate 

16 court. The award of such arbitrators, if accepted by the 

17 court, shall be as conclusive as a judgment in a court 

18 of common law. 

1 Section 25. Section fifteen of said chapter is hereby 

2 amended by striking out the words " upon such appeal ", 

3 in the first line, and inserting in place thereof the words : 

4 — after such demand for a jury, — so as to read as fol- 
6 lows: — Section 15. The party who prevails after such 

6 demand for a jury shall be entitled to costs, which, if 

7 recovered against the executor or administrator, may be 

8 allowed to him in his administration account. 

1 Section 26. Section sixteen of said chapter is hereby 

2 amended by striking out the word " appeal", in the third 

3 line, and inserting in place thereof the words : — demand 

4 for a trial by a jury, — and by striking out the last five 

5 words in the seventh line, and inserting in place thereof 

6 the words : — have a trial by a jury as aforesaid, — so 

7 as to read as follows: — Section 16. If a person whose 

8 claim has been disallowed by the commissioners or by the 

9 probate court omits, for cause other than his ofwn neglect, 

10 to claim or prosecute his demand for a trial by a jury 

11 as before provided, the supreme judicial court in any 

12 county may, upon his petition filed within two years after 

13 the return of the commissioners and within four years 

14 after the date of the administration bond, allow him upon 

15 terms to have a trial by a jury as aforesaid. 

1 Section 27. Section seventeen of said chapter is hereby 

2 amended by striking out the first five words and inserting 

3 in place thereof the words : — such demand for a trial 
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4 by a jury, — so as to read as follows: — Section 17. 

5 Such demand for a trial by a jury and the judgment 

6 thereon shall not affect any distribution ordered before 

7 notice of the petition or of the intention to present the 

8 same has been given in writing at the registry of probate 

9 or to the executor or administrator; but any debt thus 

10 proved and allowed shall be paid only out of such assets 

11 as remain in or come to the hands of the executor or ad- 

12 ministrator after payment of the amounts payable on 

13 such prior decree of distribution. 

1 Section 28. Section eighteen of said chapter is hereby 

2 amended by striking out the words " claiming appeals 

3 from ", in the second line, and inserting in place thereof 

4 the words : — demanding a trial by a jury upon, — • by 

5 striking out the words " an appeal ", in the sixth line, 

6 and inserting in place thereof the words : - — demand for 

7 a jury, — and by striking out the words " the determina- 

8 tion of the appeal ", in the seventh line, and inserting 

9 in place thereof the words : — final determination of the 

10 claim, — so as to read as follows:- — Section 18. After 

11 the expiration of the time allowed by the provisions of 

12 section twelve for demanding a trial by a jury upon the 

13 allowance or disallowance of a claim, the probate court 

14 shall make a decree for the distribution of the estate 

15 among the creditors according to the provisions of this 

16 chapter. If, before making the decree, the court has 

17 notice of a demand for a jury then claimed or pending, 

18 the decree may be suspended until the final determination 

19 of the claim, or a distribution may be orderfed among 

20 the creditors whose debts are allowed, leaving in the 

21 hands of the executor or administrator an amount suffi- 

22 cient to pay to the claimant whose demand is disputed 

23 a proportion equal to that of the other creditors. 
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1 Sectioit 29. Section nineteen of said chapter is hereby 

2 amended by striking out the words " claiming appeals ", 

3 in the second line, and inserting in place thereof the 

4 words : — demanding a trial by a jury, — so as to read 

5 as follows: — Section 19. The court may, at any time 

6 before the expiration of the time allowed for demanding 
1 a trial by a jury, in its discretion order dividends to be 

8 paid to creditors whose claims have been proved and 

9 allowed, if there is left in the hands of the executor or 

10 administrator an amount sufficient to pay upon claims 

11 that may probably be proved afterward a proportion 

12 equal to what is so paid to such creditors. Such amount 

13 shall remain unappropriated in the hands of the executor 

14 or administrator until the final dividend is declared, or 

15 until a distribution is ordered. 

1 Section 30. Section thirty of said chapter is hereby 

2 amended by striking out the words " an appeal from ", 

3 in the eleventh line, and inserting in place thereof the 

4 words : — a demand for a trial by a jury upon, — so 

5 as to read as follows : — Section SO. Except as provided 

6 in the following section, no action shall be maintained 

7 against an executor or administrator after an estate has 

8 been represented insolvent, unless for a claim entitled 

9 to a preference which would not be affected by the insol- 

10 vency of the estate or unless the assets prove more than 

11 sufficient to pay all the debts allowed by the commis- 

12 sioners. If the estate is represented insolvent while an 

13 action is pending for a claim which is not entitled to such 

14 preference, the action may be discontinued without costs ; 

15 or, if it is disputed, the action may be tried and deter- 

16 mined and judgment rendered thereon in the same man- 

17 ner and with the same effect as is provided in the case 

18 of a demand for a trial by a jury upon the allowance or 
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19 disallowance of the claim of a creditor; or the action may 

20 be continued without costs until it appears whether the 

21 estate is insolvent, and, if it is not insolvent, the plaintiff 

22 may prosecute the action as if no such representation had 

23 been made. 

1 Section 31. Section thirty-two of said chapter is 

2 hereby amended by striking out the words " on appeal ", 

3 in the ninth line, — so as to read as follows : — Section 32. 

4 If judgment has been rendered against the estate of a 

5 deceased person which has been represented insolvent, 

6 and a certified copy from the probate court, showing such 

7 representation, has been filed in the clerk's ofiice of the 

8 court in' which the judgment was rendered, no execution 

9 shall be issued on such judgment ; but such judgment may 

10 be presented for allowance in the same manner as other 

11 claims of creditors, and otherwise the proceedings relative 

12 to such judgment shall be the same as those relative to 

13 judgments rendered under the provisions of section thir- 

14 teen. 

1 Section 32. The probate court for each county shall 

2 have exclusive original jurisdiction of all libels for di- 

3 vorce, and petitions for annulling or affirming marriages 

4 the validity of which is denied or doubted by either 

5 party;- and shall have all powers as to alimony, the 

6 custody of children, or otherwise in such matters, which 
Y the superior court has heretofore had and exercised ; but 

8 the provisions of this section shall not affect any case 

9 pending in the superior court at the time when this act 
10 takes effect. 

1 Section 33. Findings of fact by the probate court in 

2 libels for divorce and petitions for annulling or affirming 

3 marriages, and in matters arising under the provisions 
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4 of sections thirty-three and thirty-seven of chapter one 

5 hundred and fifty-three of the Revised Laws, shall be 

6 final and conclusive. The provisions of section ninety- 

7 six of chapter one hundred and seventy-three of the Re- 

8 vised Lavsrs, as amended by section tv?o of chapter three 

9 hundred and forty-two of the acts of the year nineteen 

10 hundred and six, section one hundred and five of said 

11 chapter, section one hundred and six of said chapter as 

12 amended by section three of chapter three hundred and 

13 forty-two of the acts of the year nineteen hundred and 

14 six, sections one hundred and seven, one hundred 

15 and eight and one hundred and nine of said chapter, sec- 

16 tion one hundred and ten as amended by chapter five 

17 hundred and sixteen of the acts of the year nineteen hun- 

18 dred and eight, sections one hundred and eleven, one 

19 hundred and thirteen, one hundred and fourteen and one 

20 hundred and fifteen of said chapter, section one hundred 

21 and sixteen, as amended by section one of chapter five 

22 hundred and forty-six of the acts of the year nineteen 

23 hundred and seven, section one hundred and seventeen 

24 of said chapter, and chapter one hundred and seventy- 

25 seven of the acts of the year nineteen hundred and eight, 

26 shall, so far as appropriate, apply to all such libels, pro- 

27 ceedings and matters. 

1 Section' 34. Section fifteen of chapter one hundred 

2 and fifty-two of the Revised Laws is hereby amended 

3 by striking out the words " sitting in any county ", in 

4 the first line, and inserting in place thereof the words: 

5 — in which the libel is pending, — so as to read as 

6 follows : — Section 15. The court in which the libel is 

7 pending may, upon the petition of the wife, prohibit the 

8 husband from imposing any restraint upon her personal 

9 liberty during the pendency of the libel. 
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1 Section 35. Section seventeen of said chapter is 

2 hereby amended by striking out the words " of the 

3 probate court ", in the eighth line, — and by striking out 

4 the words " and may suspend the right of said court to 

5 act under the provisions of said section ", in the ninth, 

6 tenth and eleventh lines, — so as to read as follows : — 
1 Section 11. The court may, without entering a decree 

8 of divorce, cause the libel to be continued upon the 

9 docket from time to time, and during such continuance 

10 may make orders and decrees relative to a temporary 

11 separation of the parties, the separate maintenance of 

12 the wife and the custody and support of minor children. 

13 Such orders and decrees may be changed or annulled as 

14 the court may determine, and shall, while they are in 

15 force, supersede any order or decree under the provisions 

16 of section thirty-three of chapter one hundred and fifty- 

17 three. 

1 Section 36. Section twenty-six of said chapter is 

2 hereby amended by striking out the word " superior ", 

3 in the third line, and inserting in place thereof the word : 

4 — probate, — so as to read as follows : - — Section 26. 

5 If, after a divorce has been decreed in another state or 

6 country, minor children of the marriage are inhabitants 

7 of this commonwealth, the probate court, upon the peti- 

8 tion of either parent or of a next friend in behalf of the 

9 children, after notice to both parents, may make like 

10 decrees relative to their care, custody, education and main- 

11 tenance as if the divorce had been decreed in this com- 

12 monwealth. 

1 Section 37. Section thirty-three of said chapter is 

2 hereby amended by striking out the words " and also 

3 after a decree for the appointment of trustees to receive 
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4 and hold property in trust for the use of the wife or 

5 children as before provided ", in the second, third and 

6 fourth lines, — and by striking out the words " and also 

7 relative to the appropriation and payment of the principal 

8 and income of the property so held in trust ", in the 

9 seventh and eighth lines, — so as to read as follows : — 

10 Section S3. After a decree for alimony or an annual 

11 allowance for the wife or children, the court may from 

12 time to time upon the petition of either party, revise and 

13 alter its decree relative to the amount of such alimony 

14 or annual allowance and the payment thereof, and may 

15 make any decree relative to such matters which it might 

16 have made in the original suit. 

1 Section 38. A citation issued by the probate court 

2 upon a libel for divorce or for annulling or aflSrming 

3 marriage, shall be returnable, at the election of the 

4 libellant, at any return day which occurs after the ex- 

5 piration of fourteen days from, and within three months 

6 after, the date of said citation; but the court may make 

7 it returnable at other, times. 

1 Section 39. The fee for the entry of a libel for di- 

2 vorce or for annulling or affirming marriage, including 

3 the issuing of any order of notice or of any interlocutory 

4 or final order, rule, decree or process thereon, shall be 

5 five dollars, which shall be paid by the libellant to the 

6 register of probate, and by him shall be accounted for and 

7 paid over in the manner required by section sixteen of 

8 chapter one hundred and sixty-four of the Revised Laws. 

1 Section 40. Registers of probate shall hereafter give 

2 such notices to the district attorneys and make such re- 

3 turns to the secretary of the commonwealth as are now 

4 required of clerks of courts imder the provisions of sec- 
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5 tions forty-one and forty-two of chapter one hundred and 

6 fifty-two of the Revised Laws. 

1 Sectio^t 41. Registers of probate and insolvency and 

2 assistant registers of probate and insolvency in the several 

3 counties shall, by virtue of their offices, be clerks and 

4 assistant clerks, respectively, of the probate courts and 

5 courts of insolvency of their counties. 

1 Section 42. Until rules for regulating practice in di- 

2 vorce are adopted by the judges of the probate courts, 

3 under the authority of section twenty-nine of chapter one 

4 hundred and sixty-two of the Revised Laws, the rules of 

5 the superior court shall so far as applicable apply to such 

6 proceedings. 

ATTACHMENTS. 

1 Section 43. Section thirty-eight of chapter one hun- 

2 dred and sixty-seven of the Revised Laws is hereby 

3 amended by adding at the end thereof the following : — 

4 And no attachment of real or personal property shall be 

5 made on mesne process, unless the declaration in the suit 

6 is inserted in the writ before the attachment is made, and 

7 unless there is annexed to the writ before service an affi- 

8 davit of the plaintiff or some person in his behalf, made 

9 before an officer authorized to administer oaths, verifying 

10 the cause of action, in form substantially as follows : — 

11 ss. (Date.) 

12 I, , the plaintiflE (on behalf of 

13 the plaintiff) in the foregoing writ, hereby solemnly swear (or 

14 affirm) that I have (said plaintiff has) a good cause of action 

15 as set out in said writ and declaration, and reasonable expectation 

16 of recovering judgment for the amount claimed in the declaration 

17 therein. 

18 Subscribed and sworn to before me, 

19 (Official Character.) 
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20 — so as to read as follows : — Section 38. All real and 

21 personal property which is liable to be taken on execu- 

22 tion, except such personal property as, from its nature 

23 or situation, has been considered as exempt according 

24 to the principles of the common law as adopted and 

25 practised in this commonwealth, and except as provided 

26 in the two following sections, may be attached upon the 

27 original writ in any action in which debt or damages 

28 are recoverable, and may be held as security to satisfy 

29 such judgment as the plaintiff may recover; but no at- 

30 tachment of land shall be made on a writ returnable 

31 before a police, district or municipal court or .a trial 

32 justice unless the debt or damages demanded therein 

33 exceed twenty dollars. And no attachment of real or 

34 personal property shall be made on mesne process, unless 

35 the declaration in the suit is inserted in the writ be- 

36 fore the attachment is made, and unless there is annexed 

37 to the writ before service an affidavit of the plaintiff or 

38 some person in his behalf, made before an officer author- 

39 ized to administer oaths, verifying the cause of action, 

40 in form substantially as follows : — 

41 ss. (Date.) 

42 I, , the plaintiff (on behalf of 

43 the plaintiff) in the foregoing, writ, hereby solemnly swear (or 

44 affirm) that I have (said plaintiff has) a good cause of action as 

45 set out in said writ and declaration, and reasonable expectation 

46 of recovering judgment for the amount claimed in the declaration 

47 therein. 

48 Subscribed and sworn to before me, 

49 (Official Character.) 
PLEADING AND PEACTICE. 

1 Section 44. Section nineteen of chapter one hundred 

2 and fifty-nine of the Revised Laws is hereby amended 
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3 by striking out the word " thirty ", in the third line, and 

4 inserting in place thereof the word : — • twenty, — so as 

5 to read as follows: — Section 19. A party who is ag- 

6 grieved by a final decree of a justice of the supreme judi- 

7 cial court or a final decree of the superior court may, 

8 within twenty days after the entry thereof, appeal there- 

9 from. An appeal from a final decree of a justice of the 

10 supreme judicial court shall be entered on the docket of 

11 that court, and an appeal from a final decree of the 

12 superior court shall forthwith be entered in the supreme 

13 judicial court. The copies and papers in the cause shall 

14 be prepared by the clerk of the court and transmitted to 

15 the supreme judicial court and entered on the docket of 

16 the full court. When such appeals have been entered as 

17 aforesaid, all proceedings under such decree shall be 

18 stayed, and the cause shall thereupon be pending before 

19 the full court, which shall hear and determine the same, 

20 and affirm, reverse or modify the decree appealed from. 

21 Upon the reversal of a final decree, the court may remand 

22 the cause to a justice of the supreme judicial court or 

23 to the superior court, with such directions as are neces- 

24 sary and proper further to proceed therein, or the court 

25 may refer it to a master or take such other order relative 

26 to future proceedings therein as equity and the just and 

27 speedy determination of the case require. 

1 Section 45. Section thirty of said chapter is hereby 

2 amended by striking out the word " thirty ", in the 

3 second line, and inserting in place thereof the word : — 

4 ten, — so as to read as follows : — Section SO. If the 

5 defendant in a suit in equity in the superior court, or 

6 a person in his behalf, within ten days after the day for 

7 appearance, makes affidavit of his belief that the matter 

8 involved in the suit equals four thousand dollars in value. 
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9 that Ms interest alone or with the interest of any other 

10 defendant having a joint or common interest with him 

11 equals said value, and that he has a substantial defence, 

12 and of his intention to bring the cause to a hearing, the 

13 case, with the papers therein shall, upon his request and 

14 at his expense, be forthwith removed to the supreme 

15 judicial court, where it shall proceed as if originally com- 

16 menced therein. Before such removal, the superior court 
11 may make such orders for the appointment of receivers, 

18 and of injunction or prohibition, or for continuing the 

19 same in force, as are necessary for the protection of the 

20 rights of the parties until the case shall be heard by 

21 the supreme judicial court ; subject, however, to be modi- 

22 fied or annulled by the order of that court upon motion 

23 after the case has been removed. 

1 Section 46. Section thirty-four of said chapter is 

2 hereby amended by striking out the word " thirty ", in 

3 the second line, and inserting in place thereof the word: 

4 — twenty, — ■ and by adding at the end of said section the 

5 words : — provided, however, that if fhe justice by whom 

6 or by whose order the final decree was made is of 

7 opinion that the appeal from such decree is groundless 

8 and intended merely for delay, process for the execution 

9 of the decree may be awarded notwithstanding the appeal, 

10 — so as to read as follows : • — Section S^.- No process 

11 for the execution of a final decree of either court shall 

12 issue until the expiration of twenty days after the entry 

13 thereof, unless all parties against whom such decree is 

14 made waive an appeal by a writing filed with the clerk 

15 or by causing an entry thereof to be made on the docket : 

16 provided, however, that if the justice by whom or by 

17 whose order the final decree was made is of opinion that 

18 the appeal from such decree is groundless and intended 
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19 merely for delay, process for the execution of the decree 

20 may be awarded notwithstanding the appeal. 

1 Section 47. Section nine of chapter one hundred and 

2 seventy-three of the Revised Laws is hereby amended by 

3 adding after the word " person ", in the second line, the 

4 words : — or an attachment of real or personal property, 

5 — so as to read as follows : — Section 0. In actions of 

6 contract or tort, unless an arrest of the person or an 

7 attachment of real or personal property is made or ex- 

8 cept as provided in section thirty-nine of chapter one 

9 hundred and sixty-seven, the writ need not contain a 

10 declaration nor any description of the cause of action in 

11 which it is intended to declare except the name of the 

12 division thereof; but if in such actions in police, dis- 

13 trict or municipal courts or before trial justices the 

14 declaration is not inserted before the service of the writ, 

15 the defendant shall, upon motion, be entitled as of right 

16 to a continuance for at least seven days after the return 

17 day. 

1 Section 48. Section ten of said chapter is hereby 

2 amended by striking out the word " an ", in the sixth 

3 line, and inserting in place thereof the word : — no, — 

4 so as to read as follows: — Section 10. The declaration, 

5 unless it has been inserted in the writ, may be filed in 

6 the clerk's office, or in the office of the justice of a police 

7 or district court which has no clerk, on or before the 

8 return day of the writ, or it may be filed with a trial 

9 justice at the time and place at which the writ is re- 

10 turnable. If, in an action in which there has been no 

11 attachment of property, the declaration and bill of par- 

12 ticulars, when such bill is necessary, have not been in- 

13 sorted in the writ, a copy thereof shall be furnished to 
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14 the defendant or his attorney within three days after a 

15 demand in writing therefor upon the plaintiff or his 

16 attorney. 

1 Section 49. Section thirty-five of said chapter is 

2 hereby amended by inserting after the word " required ", 

3 in the sixth line, and before the word " to ", in the 

4 seventh line, the words : — in his pleadings, — so as to 

5 read as follows : — Section 35. The allegations and de- 

6 nials of each party shall be so construed by the court as 

7 to secure as far as possible substantial precision and cer- 

8 tainty and to discourage vagueness and loose generalities. 

9 A substantive fact which is alleged with substantial pre- 

10 eision and certainty and is not denied in clear and 

11 precise terms, shall be held to be admitted. No party 

12 shall be required in his pleadings to state evidence, or 

13 to disclose the means by which he intends to prove his 

14 case. 

1 Section 50. Section forty of said chapter is hereby 

2 amended by adding at the end thereof the words : — The 

3 court in which an action is pending may at any time, 

4 after notice and hearing, require either party to furnish 

5 an indorser for costs or to give bond with sufficient surety 

6 or sureties approved by the parties or the court for the 

7 payment of costs, — so as to read as follows : — Section 

8 J^0. If a plaintiff who is not an inhabitant of the com- 

9 monwealth has, by accident, mistake or inadvertence, 

10 failed to have his writ, bill or petition indorsed as re- 

11 quired by the preceding section, the court may at any 

12 stage of the case, upon terms, allow him to procure an 

13 indorser vdth the same effect as if the writ, bill or peti- 

14 tion had been indorsed before the entry thereof. The 

15 court in which an action is pending may at any time, 
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16 after notice and hearing, require either party to furnish 

17 an indorser for costs or to give bond with sufficient surety 

18 or sureties approved by the parties or the court for the 

19 payment of costs. 

1 Section 51. Section forty-four of said chapter is 

2 hereby amended by inserting after the word " indorser ", 

3 in the first line, the words : — or give bond, — and by 

4 adding at the end of said section the words : — - If a de- 

5 fendant or party other than the plaintiff fails to procure 

6 an indorser or to give bond according to the order of 

7 the court, the court may make such order for continuance 

8 or default as justice may require, — so as to read as fol- 

9 lows : — Section ^Jf. If a plaintiff fails to procure an 

10 indorser or give bond according to the order of the court, 

11 his action shall be dismissed and the defendant or other 

12 party shall recover his costs. If a defendant or party 

13 other than the plaintiff fails to procure an indorser or 

14 to give bond according to the order of the court, the court 

15 may make such order for continuance or default as 

16 justice may require. 

1 Section 52. Section fifty-two of said chapter is hereby 

2 amended by striking out the word " shall ", in the sev- 

3 enth line, and inserting in place thereof the word : — 

4 may, — so as to read as follows : — Section 52. The 

5 supreme judicial court or the superior court may at any 

6 time before final judgment, and upon terms, allow 

7 amendments changing an action at law into a suit in 

8 equity, or a suit in equity into an action at law, if it 

9 is necessary to enable the plaintiff to sustain the action 

10 or suit for the cause for which it was intended to be 

11 brought. The court in which the amendment is allowed 

12 may retain jurisdiction of the cause as amended. 
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1 Section 53. Section fifty-five of said chapter is 

2 hereby amended by striking out said section and insert- 

3 ing in place thereof the following : — Section 55. In any 

4 action of contract in which the defendant has appeared, 

5 any plaintiff, or if a corporation its treasurer, may 

6 at any time before the case is in order for trial file 

7 an affidavit verifying the cause of action and stating that 

8 in his belief there is no defence thereto; and thereupon 

9 the clerk shall issue an order requiring the defendant 

10 to show cause in writing and under oath why judgment 

11 should not be given for the plaintiff. The plaintiff shall 

12 immediately give notice in writing to the defendant of 

13 such order, and unless the defendant, within seven days 

14 after such notice, or within such further time as the court 

15 may allow, consents to a default and to judgment for 

16 the amount demanded, if the claim is to recover a debt, 

17 or liquidated demand, or unless by affidavit setting out 

18 specifically and clearly the substantive facts upon which 

19 he relies he discloses such facts as the court finds entitle 

20 him to defend, the court shall, except as hereinafter pro- 

21 vided, advance said action for speedy trial ; but if, upon 

22 a hearing under such order and notice, the court does 

23 not so advance the action or order judgment, it may in 

24 its discretion award the defendant reasonable costs. The 

25 court shall require the defendant to disclose specifically 

26 and clearly the substantive facts upon which he relies; 

27 and in any trial any affidavit so filed, as herein provided,, 

28 by any party may be given in evidence against him. The 

29 court shall, if substantive facts making out a good cause 

30 of action for the plaintiff are admitted to be true, or 

31 if the facts alleged by or on behalf of the defendant 

32 do not in law constitute in the opinion of the court a 

33 defence to the action, order judgment for the plaintiff 

34 in such sum as is justly due. The defendant may within 



ON DELAY IN CIVIL ACTIONS. 95 

35 forty-eight hours after notice of such order claim an 

36 exception thereto, and further proceedings may be had 

37 as upon an exception claimed at a trial. If, in an action 

38 appealed by the defendant from a police, district or 

39 municipal court or trial justice, the court is satisfied, 

40 upon an inspection of the declaration, that the plaintiff 

41 seeks to recover solely for his personal labor, with or 

42 without interest, the court shall upon motion advance 

43 such action for speedy trial. In any action in which a 

44 defendant has appeared and answered, such defendant, 

45 or if a corporation its treasurer, may at any time before 

46 the case is in order for trial file an afiidavit stating that 

47 in his belief there is no merit in the action; and there- 

48 upon the clerk shall issue an order requiring the plaintiff 

49 to show cause why he should not become non-suit. The 

50 defendant shall immediately give notice in writing to 

51 the plaintiff of such order, and unless within seven days 

52 after such notice, or within such further time as the court 

53 may allow, the plaintiff consents to a non-suit, or unless 

54 by afiidavit setting forth specifically and clearly the 

55 substantive facts upon which he relies he discloses such 

56 facts as the court finds entitle him, if true, to maintain 

57 his action, the court shall enter a non-suit against him. 

58 If the substantive facts alleged are admitted to be true, 

59 but in. the opinion of the court* are not siifiicient in law 

60 to maintain the action, the court shall order judgment for 

61 the defendant. The plaintiff may within forty-eight 

62 hours after notice of such order claim an exception 

63 thereto, and further proceedings may be had as upon an 

64 exception claimed at a trial. If the action is ordered to 

65 stand for trial, the plaintiff shall be entitled to his rea- 

66 sonable costs; and at any trial of the action any afiidavit 

67 filed by either party, as herein provided, may be given 

68 in evidence against him. Save as herein otherwise pro- 
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69 vided, the decision of the court upon such proceedings 

70 shall be final. 

1 Section 54. Section fifty-six of said chapter is hereby 

2 amended by striking out the words " the supreme judicial 

3 court and ", in the second line, — and by inserting after 

4 the word " jury ", in the tenth line, the words : — and 

5 pays into court therewith as a jury fee the sum of ten 

6 dollars, — so as to read as follows : — Section 56. A 

7 separate list of cases which are to be tried by a jury shall 

8 be kept in the superior court, and no action shall be en- 

9 tered thereon unless a different provision is elsewhere 

10 expressly made, or unless a party, before issue joined or 

11 within ten days after the time allowed for the filing of 

12 the answer or plea, or within ten days after the answer 

13 or plea has by consent of the plaintiff or by permission 

14 of the court been filed, or within such time after the 

15 parties are at issue as the court may by general or special 

16 order direct, files a notice that he desires a trial by jury, 

17 and pays into court therewith as a jury fee the sum of 

18 ten dollars ; but in a case in which damages are de- 

19 manded, the court may of its own motion refer the assess- 

20 ment thereof to a jury. 

1 Section 55. Section sixty of said chapter- is hereby 

2 amended by striking out all after the word " inter- 

3 rogated ", in the third line, so as to read as follows : — 

4 Section 60. Each interrogatory shall be answered sep- 

5 arately and fully. The answers shall be in writing,. 

6 under oath, and shall be signed by the party interrogated. 

1 Section 56. Section sixty-three pf said chapter is 

2 hereby amended by striking out all after the word " in- 

3 terrogated ", in the fifth line, so as to read as follows : — 
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4 Section 63. The party interrogated shall not be obliged 

5 to answer a question or produce a document if it would 

6 tend to criminate him, or to disclose his title to any 

7 property the title whereof is not material to the trial 

8 of the action in the course of which he is interrogated. 

1 SECTioiir 57. Section seventy-seven of said chapter is 

2 hereby amended by striking out said section, and insert- 

3 ing in place thereof the following : — Section 77. If 

4 parties to an action upon the trial list at a sitting of 

5 the superior court file an agreement that such action 

6 shall not be held for trial before a certain day in the 

7 same or a successive sitting, the action, if reached in 

8 its order upon said trial list before such day, shall he 

9 postponed thereto, and shall be placed upon a list of 

10 actions in order for trial on such day next after the cases, 

11 if any, which were on the list for the preceding day: 

12 provided, however, that this shall not apply to actions 

13 placed upon an assigned list by consent of the parties 

14 or by order of the court made in such action. If two 

15 or more actions are so postponed to the same day, they 

16 shall be placed upon the trial list for that day in the 

17 order in which the agreements for their postponement 

18 were filed. Instead of so postponing a case, the parties 

19 may, by a writing filed with the clerk, or orally in his 

20 presence, agree that the action be passed ; and thereupon 

21 it shall be stricken from the list, and shall not be re- 

22 stored thereto except upon order of the court and after 

23 three days' notice in writing given by either party to the 

24 other. No agreement postponing or passing an action 

25 shall be valid except by order of the court, if filed or 

26 made in an action which is in order for trial and is 

27 reached for trial on the day such agreement is made or 

28 filed. 
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1 Sectioh- 58. Section seventy-nine of said chapter is 

2 hereby amended by adding at the end thereof the words : 

3 — or except as hereinafter provided, — so as to read as 

4 follows: — Section 79. The trial of questions of fact 

5 shall proceed although exceptions have been filed and 

6 allowed therein, and such further proceedings shall be 

7 had as the court orders; but judgment shall not be en- 

8 tered unless the exceptions are adjudged immaterial, 

9 frivolous or intended for delay, or except as hereinafter 
10 provided. 

1 Section 59. Section eighty-five of said chapter is 

2 hereby amended by adding at the end thereof the words : 

3 - — and any allegations of fact in the pleadings may he 

4 admitted in evidence against the party making the allega- 
5 ' tions, — so as to read as follows : — Section 85. Plead- 

6 ings shall not he evidence on the trial, but the allegations 

7 therein shall bind the party who makes them, and any 

8 allegations of fact in the pleadings may be admitted in 

9 evidence against the party making the allegations. 

1 Section 60. Section one hundred and six of said 

2 chapter is hereby amended by striking out the word 

3 " any ", in the fourth line, and inserting in place thereof 

4 the word : — a, — by inserting after the word " other- 

5 wise ", in the fifth line, the words : — except in equity, 

6 — by striking out the word " jury ", in the fifth line, 

7 and inserting in place thereof the word : — judge, ^ by 

8 striking out the words " except in actions tried by three 

9 justices of the superior court under the provisions of 

10 section five of chapter one hundred and fifty-seven and 

11 except upon answers in abatement or motions to dismiss 

12 for defect of form of process ", in the sixth, seventh, 

13 eighth, ninth and tenth lines, — and by inserting at the 
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14 end thereof the following : — In causes otherwise ripe 

15 for judgment save for the filing of exceptions judgment 

16 shall be entered as of course sixty days after the verdict 

17 of the jury is rendered or the decision of the court filed 

18 in cases tried without a jury, and in all causes any ex- 

19 ceptions claimed shall be deemed to be waived, unless 

20 the bill of exceptions has been allowed, or an order en- 

21 tered in the cause upon motion and hearing extending 

22 time for the allowance of the exceptions and staying the 

23 entry of judgment, — so as to read as follows : — 8ec- 
24: tion 108. Exceptions may be alleged by any party who is 

25 aggrieved by an opinion, ruling, direction or judgment 

26 of the supreme judicial court or of the superior court 

27 which is rendered upon any matter of law in a civil 

28 cause, according to the course of the common law or 

29 otherwise except in equity, tried by a judge or heard by 

30 the court, or upon a motion for a new trial. The excep- 

31 tions shall be reduced to vsTiting and filed with the clerk 

32 and notice thereof shall be given to the adverse party, 

33 in civil cases tried by a jury, within twenty days after 

34 the verdict is rendered, and in cases tried without a jury, 

35 within twenty days after the notice of the decision has 

36 been received, unless further time is allowed by the court. 

37 The clerk, immediately on the filing of the exceptions, 

38 shall present them to the court, and if, upon examination 

39 thereof by the presiding justice, after hearing the parties, 

40 the exceptions are found conformable to the truth, they 

41 shall be allowed by him. In causes otherwise ripe for 

42 judgment save for the filing of exceptions judgment shall 

43 be entered as, of course sixty days after the verdict of 

44 the jury is rendered or the decision of the court filed 

45 in cases tried without a jury, and in all causes any ex- 

46 ceptions claimed shall be deemed to be waived, unless 

47 the bill of exceptions has been allowed, or an order en- 
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48 tered in the cause upon motion and hearing extending 

49 time for the allowance of the exceptions and staying the 

50 entry of judgment. 

1 Section 61. Said chapter one hundred and seventy- 

2 three is hereby further amended by adding at the end 

3 thereof the following sections: — Section 131. The full 

4 court may in any cause pending before it on exceptions, 

5 report, reservation or appeal, hear by witnesses or other- 
Q\ wise any testimony claimed to have been erroneously 

7 excluded at the trial of said cause. Section 132. The 

8 full court may by rescript or otherwise, in any cause 

9 pending before it on exceptions, report, reservation or 

10 appeal, direct the entry of such judgment or decree as 

11 justice requires, notwithstanding error at the trial or 

12 hearing, if it is satisfied there has been a full and fair 

13 trial or hearing, and that the substantial rights of the 

14 appellant, excepting party or party aggrieved have not 

15 been prejudiced by the error. In any such cause where 

16 the only prejudicial error has been in the submission of 

17 the case to a jury, it shall order judgment to be entered 

18 for the party then appearing entitled to prevail. 

1 Section 62. Section twenty-five of chapter one hun- 

2 dred and seventy-five of the Revised Laws is hereby 

3 amended by adding at the end thereof the following : — 

4 The court or a judge may, in any cause or matter pend- 

5 ing before it or him, where it shall appear necessary for 

6 the purposes of justice, make any order for the examina- 

7 tion upon oath before the court or ju^ge or any ofiicer 

8 of the court, or any other person, and at any place, of 

9 any witness or person, and may empower any party to 

10 any such cause or ma:tter to give such deposition in evi- 

11 dence therein on such terms, if any, as the court or judge 
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12 may direct, — so as to read as follows : — Section 25. 

13 Depositions may be taken as provided in this chapter, to 

14 be used before courts, magistrates or other persons au- 

15 thorized to examine witnesses, except in criminal cases. 

16 The court or a judge may, in any cause or matter pend- 

17 ing before it or him, where it shall appear necessary for 

18 the purposes of justice, make any order for the examina- 

19 tion upon oath before the court or judge or any officer 

20 of the court, or any other person, and at any place, of any 

21 witness or person, and may empower any party to any 

22 such cause or matter to give such deposition in evidence 

23 therein on such terms, if any, as the court or judge may 

24 direct. 

COSTS AND FEES. 

1 Section 63. Section five of chapter two hundred and 

2 three of the Revised Laws is hereby amended by striking 

3 out the word " twenty ", in the fourth line, and inserting 

4 in place thereof the words : — two hundred, — and by 

5 striking out the word " twenty ", in the eighth line, and 

6 inserting in place thereof the words : — two hundred, — 

7 so as to read as follows : ■ — Section 5. If, in a personal 

8 action, except an action of replevin or an action under 

9 the provisions of section fifteen of chapter one hundred 

10 and ninety-six, which is commenced in the superior court, 

11 the plaintiff does not recover final judgment for more 

12 than two hundred dollars for debt or damages, he shall 

13 recover no costs, unless the right to an easement or the 

14 title to land is drawn in question and the justice before 

15 whom the action is tried so certifies, or unless the plain- 

16 tiff's claim, as established on the trial, exceeds two hun- 

17 dred dollars, and is reduced to that amount or less by 

18 set-offs which could not have been proved in payment. 

1 Sectioh" 64. Section twenty-four of said chapter is 
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2 hereby amended by striking out the word " three ", in 

3 the fourth line, and inserting in place thereof the word : 

4 — five, — and by inserting, between the fourth and fifth 

5 lines, the words : — For a jury fee, ten dollars, if a jury 

6 is claimed by the party prevailing, — so as to read as 

7 follows : — Section 84- There shall be allowed as costs 

8 in a civil action in the supreme judical court or in the 

9 superior court, in addition to other disbursements allowed 

10 by law, as follows : — 

11 For the entry fee, five dollars. 

12 For a jury fee, ten dollars, if a jury is claimed by the 

13 party prevailing. 

14 For the declaration, fifty cents. 

15 For an attorney's fee, if an issiie in law or fact is 

16 joined, two dollars and fifty cents; if not, one dollar 

17 and twenty-five cents. 

18 For a term fee, five dollars for each sitting while the 

19 action is pending, not exceeding three sittings, except by 

20 an order of the court. If an action or if any question 

21 of law therein is carried to the full court, two additional 

22 term fees may be allowed. If the defendant is defaulted 

23 without having appeared, only one term fee shall be 

24 allowed. 

25 For travel, except to carry to, or to take from, the 

26 clerk's office any writ or process, thirty-three cents for 

27 every ten miles, not exceeding eighty miles out and home, 

28 unless the party, his agent or attorney actually travels 

29 more than forty miles for the express purpose of attend- 

30 ing the court in such cause. In such case, allowance 

31 may be made, in the discretion of the court, according to 

32 the distance actually travelled. 

1 Section 65. Section six of chapter two hundred and 

2 four of the Revised Laws is hereby amended by striking 
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3 out the word " three ", in the fifteenth line, and inserting 

4 in place thereof the word : — five, — by inserting between 

5 the seventeenth and eighteenth lines the words : — For 

6 the filing of a claim of trial by jury, including the trial of 

7 issues framed by the land court or the probate courts, ten 

8 dollars, — and by inserting after the word " fee ", in the 

9 twenty-sixth line, the words : — or fee for a trial by 

10 jury, — so as to read as follows : — Section 6. The fees 

11 of clerks of the courts shall be as follows : — 

12 Eor a blank writ of attachment and summons or an 

13 original summons, five cents. 

14 For a subpoena for one or more witnesses, ten cents. 

15 For a venire facias for jurors, six cents. 

16 For a writ of Review or other writ in civil proceedings, 

17 not before mentioned, five cents. 

18 For the entry of an action or suit, except a bastardy 

19 complaint, or of a libel for divorce, or of a petition in 

20 the supreme judicial court or the superior court or for 

21 filing a petition to the county commissioners, for taxing 

22 costs, for issuing a subpoena, injunction or execution, ex- 

23 cept an alias or renewed execution, and for issuing any 

24 order of notice of other mesne, interlocutory or final 

25 order, rule, decree or process authorized by law, five dol- 

26 lars, which shall be paid by the plaintiff, libellant, peti- 

27 tioner or appellant, as the case may be. 

28 For the filing of a claim of trial by jury, including the 

29 trial of issues framed by the land court or the probate 

30 courts, ten dollars. 

31 For the entry, record and transmission of papers of 

32 each question or cause in the supreme judicial court for 

33 the commonwealth, three dollars. 

34 For a certificate of the proof of a deed in court, twenty 

35 cents. 

36 For the warrant for a county tax, twenty cents. 
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37 In civil actions in which the commonwealth or a county 

38 is the plaintiff, no entry fee or fee for a trial by jury 

39 shall be paid, but if the plaintiff prevails, it shall be 

40 taxed against the defendant. 

1 Section 66. Sections five, sixteen, eighteen, nineteen, 

2 and twenty of chapter one hundred and fifty-six of the 

3 Revised Laws, sections four, five, eight and twenty-six of 

4 chapter one hundred and fifty-seven of the Revised Laws, 

5 sections eight, nine, ten, eleven, twelve, thirteen, four- 

6 teen, fifteen, sixteen, seventeen, eighteen, nineteen, twenty, 

7 twenty-one, twenty-two, twenty-three, twenty-four, twenty- 

8 five, twenty-six, twenty-seven and twenty-eight of chapter 

9 one hundred and sixty-two of the Revised Laws, section 

10 eighty-one of chapter one hundred and seventy-three of 

11 the Revised Laws, and so much of sections six, thirteen 

12 and thirty-seven of chapter one hundred and twenty-eight 

13 of the Revised Laws, of sections three and eight of chap- 

14 ter four hundred and forty-eight of the acts of the 

15 year nineteen hundred and four, of chapter two hundred 

16 and eighty-eight of the acts of the year nineteen hundred 

17 and five, and of section three of chapter three hundred and 

18 forty-four of the acts of the year nineteen hundred and 

19 six, as are inconsistent herewith, and all acts and parts of 

20 acts inconsistent herewith are hereby repealed. 

1 Section 67. This act shall take effect on the first 

2 day of September, in the year nineteen hundred and ten. 



